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Introduction

The Legislative Assembly passed The Youth Drug Detoxification and Stabilization Act
(Act) and Royal Assent was granted on December 2, 2005. The Act was proclaimed and
became enforceable law on April 1, 2006.

The Act has been discussed and promoted in the Legislative Assembly, the Standing
Committee on Human Services, and in the public forum by the media as an Act
addressing treatment that will be used only as a last resort to “force” addicted youth into a
treatment program.

The Act has been described in the Legislature in the following way:

“This Act [The Youth Drug Detoxification and Stabilization Act] supports our
government’s commitment to ensure an accessible, flexible and effective treatment
approach for youth with substance abuse issues...”

Upon review of the Act, the Saskatchewan Children’s Advocate finds no reference to
treatment, a link to treatment, or a process or protocol whereby a child or young persons
can access treatment directly through this Act. It therefore begs the questions as to how
this Act is a portal to treatment and why Government is promoting it publicly in this way.

While it is for a sovereign Legislative Assembly to determine its legislation, it is of great
concern to me, the Saskatchewan Children’s Advocate, that the intention of this Act has
been described in terms different than the Act itself. Moreover, it is of greater concern
that the lives of young people and their families may be adversely affected and the future
of the young persons’ lives may be stigmatized in a potentially negative way through the
processes and procedures used to implement and enforce this Act.

I have been respectful of the legislative process and have diligently brought forward my
concerns at appropriate intervention points in the process. However, these concerns have
not been addressed adequately to mitigate the violation of rights enjoyed by individuals,
including young persons, in our democracy. Consequently, it is the duty and obligation
of the Saskatchewan Children’s Advocate, as outlined in The Ombudsman and Children’s
Advocate Act to bring forward and place before this Legislature the concerns related to
The Youth Drug Detoxification and Stabilization Act and its impact on the rights,
freedoms and lives of Saskatchewan’s children and youth.

Overview

My colleague, Saskatchewan’s Information and Privacy Commissioner, tabled a Special
Report outlining his concerns as it relates to his jurisdiction and mandate. As Children’s

! Legislative Assembly of Saskatchewan. (2005, November 23). Debates and Proceedings. Saskatchewan
Hansard, Vol 11A. p. 383. Regina, SK. Author



Advocate, | too have serious concerns about the fairness of this legislation to young
persons that has not been addressed in the legislation. As well, I am troubled by the
absence of any meaningful Government consultation with the Independent Officers of
this Legislature in respect of this important piece of legislation.

As Saskatchewan’s Children’s Advocate, | have been deeply concerned about this
legislation since its conception. | have communicated these concerns directly to the
Minister responsible, the Hon. Graham Addley, through specific correspondence and
face-to-face meetings with the Minister and his officials and in correspondence to the
Standing Committee on Human Services.

My first objection was raised with Minister Addley and the Standing Committee on
Human Services in correspondence dated November 24 and 25, 2005 respectively (see
Appendix A and B), when The Youth Drug Detoxification and Stabilization Act was first
introduced to this Legislature as Bill 27. | have continued to voice my objections in
dialogues with the Minister and his officials up to the time of drafting of the associated
Regulations and proclaimation of the Act on April 1, 2006.

In my correspondence, | outlined several specific concerns regarding the adverse
treatment of rights within this Act. While I previously focused on my mandate with
regard to the young persons of this province, subsequent review demonstrates there are
also significant concerns with respect to the rights of parents or guardians of the young
person. Specifically, my concerns are framed within the context of the following issues:

e That a Preamble or Declaration of Principles that endorses the United Nations
Convention on the Rights of the Child (UN CRC) commitment to the ‘least
intrusive measure’ be included in the legislation.

Remark: The Government of Canada is a signatory to the United Nations Convention
on the Rights of the Child. As such, it also behooves all the Canadian Provinces and
Territories to ensure that their legislation meets the standard of the UN CRC in the
laws that they pass and proclaim. Clearly, The Youth Drug Detoxification and
Stabilization Act does not.

e That the young person be entitled to access legal counsel right from the point of
apprehension, rather than after the completion of the assessment process.

Remark: The Act and its subsequent Regulations make reference to an Official
Representative. However, neither the Act, nor the Regulations identify this
representative as legal counsel. | have been advised that it is “understood” that it will
be legal counsel in every instance. It is my opinion that such “understanding” is
subject to change over time, or individual interpretation and, as such, it should be
clearly stated and defined in either the Act itself, or the subsequent Regulations
attached to the Act. In addition, even if the Official Representative is a lawyer, he or
she may be subject to a bureaucratic structure that a child’s own counsel would not.



e That the young person be automatically apprised of his or her right to access legal
counsel, the official representative and the Children’s Advocate, without first
having to request such information.

Remark: The Act itself is specifically an Act governing detoxification and
stabilization with involuntary detention as the method of enforcement. It is
incumbent upon the Government, at a minimum, to ensure such a violation of rights is
balanced with automatic assistance to ensure that the young person’s rights are not
further violated. This is particularly important since the Act claims to deal with a
time in the young person’s life when he or she is in crisis and may be the least
coherent and the most vulnerable. In addition, the Act makes no reference to the
young person’s right to have access to counsel or to the Children’s Advocate Office.

e That the young person be entitled to an automatic right to obtain the warrant and
the sworn information in support of that warrant, so that he or she will have fair
and reasonable disclosure of the grounds for the apprehension.

Remark: The first step in procedural fairness or the principles of natural justice is the
right to be informed. Neither the Act itself, nor the Regulations mitigate the ‘reverse
onus’ in respect of the disclosure of fundamental information, which is placed on the
young person during this time of crisis. The young person’s right to be informed
appears to be compromised at various stages in the admission, detention and appeal
process contained in this legislation.

Fundamental notifications should be given automatically to young persons and should
not be contingent upon the young person having sufficient knowledge or capacity to
make a formal request.

e That the post-apprehension hearing occur as of right, with the Government having
the onus of proof throughout, rather than there being a prejudicial “onus reversal”
imposed upon the young person in question, who may be in crisis and acting in
some diminished capacity.

Remark: While there is a right of appeal before a review panel, which must be
requested by the young person, there is a missing intermediate step as there is no
automatic right to a post-apprehension hearing within a prescribed period of time,
with the onus of proof being borne by the Government. Accordingly, the process is
irreparably prejudiced against the young person in favour of the Government and is
completely contrary to the principles of natural justice.

This is unacceptable and this process is directly related to age discrimination and
would not, under any circumstance, be imposed upon an adult.

e That the young person be given the right to participate in any procedure or
decision being made about him/her.



Remark: Young persons have a right to participate in any procedure or decision being
made about them. In particular, Article 12(1) of the UN CRC provides that “States
Parties shall assure to the child who is capable of forming his/her own views the right
to express those freely in all matters affecting the child...”

The Youth Drug Detoxification and Stabilization Act provides for no voice or
participation for young persons until the review panel is convened and, at this time,
they are not allowed to challenge the legitimacy of the originating apprehension. As
well, subsequent to apprehension, there is no opportunity for the young person to
respond to allegations before a Judge. If we compare this legislation with “show
cause” hearings in child welfare proceedings or bail hearings in the criminal process,
it is evident that the procedural protections are seriously deficient. This, in turn,
raises serious concerns about potential breaches of Sections 7 and 15 of The
Canadian Charter of Rights and Freedoms.

With regard to the management of the Act, as Children’s Advocate, | have also identified
the following deficiencies:

e The absence of procedural safeguards and due process rights.

Remark: The Government has announced that six beds at the Paul Dojack Centre will
be used for the purpose of enacting this legislation. The Paul Dojack Centre is a
youth correctional facility in Regina. | have serious concerns regarding the
deficiencies relating to the processing and transportation of young persons from
different parts of the province, in particular, northern communities to the Paul Dojack
centre. Questions regarding the authority to hold young persons awaiting
transportation to the facility remain unanswered in both the Act and the Regulations.

e The absence of any identified case manager or advocate for the young person
during the process.

Remark: It remains unclear as to the process for case management from beginning to
end of the mandate of this legislation. For example, what is to occur when a young
person from the north is transported to Regina? Is the case manager to come from the
home community, or assigned in Regina? What happens when the young person is
reunited with his or her community — where does the case management plan reside?

e The expanded authority of police officers to apprehend without a warrant and the
expanded authority of non-specialist physicians to issue community and
detoxification orders.

Remark: While the Government has stated that it will not criminalize the process, |
remain concerned that this may still be one of the unintended consequences of this
legislation. The time that may be required for the physician to assess the young
person leaves open a concern that criminal charges may be used, i.e. a charge of
public mischief, to expedite the process of intake. Moreover, there is no clarification



as to how the young person is to be treated if there is a dispute between the two
physicians required under the Act. | am concerned that the young person may be
subjected to involuntary confinement until such a time as two consenting physicians
can be located. If this were to occur, this would be a complete violation of individual
rights.

e No mandatory child protection assessment to ensure that the youth is safe while
on a community order.

Remark: One of the concerns that has been expressed to me, as the Children’s
Advocate, by young persons is the issue of community and family support? (see
Appendix C). It is one thing to stabilize and detoxify a young person — it is another to
return that young person to an environment where drug abuse or violence may be
prevalent. The surrounding environment of the young person must be taken into
account. This requires good case management and a child protection assessment, at
the very least.

Special Report of Saskatchewan’s Information and Privacy Commissioner

In his report presented to the legislature this past March, Saskatchewan’s Information and
Privacy Commissioner raised several concerns regarding The Youth Drug Detoxification
and Stabilization Act. As Saskatchewan’s Children’s Advocate, | concur with his
objections. Because of the way the legislation is written, many of the issues outlined in
the Information and Privacy Commissioner’s Special Report will come to my Office by
default. This is of significant concern since my Office has neither the expertise, nor
resources to deal with the issues of concern outlined in his report.

However, | do wish to underscore his concern regarding the use of the information
gathered that will be used to present the case of addiction in order to satisfy the terms of
The Youth Drug Detoxification and Stabilization Act. The Government is placing a
significant stigma on both the family and young person without regard to the right to
privacy of either. The questions that the Government should be addressing in this
instance include:

e Who has the right to access the information gathered during the process?

e Does the young person, or family involved, have the right to modify or correct
any false information gathered?

e Does the individual with a “close personal relationship” have the right to access
all of the information gathered?

e How long will the information follow the young person? And, will it follow the
young person into adulthood?

e Do potential educational institutions and employers of the young person have the
right to access this information?

? Saskatchewan Children’s Advocate Office. (2005, October). Saskatchewan Young Persons Voices on
Addictions and Intervention Methods. Available on-line at www.saskcao.ca



These are significant questions, the answers to which may have a devastating effect on
the young person’s life and the reputation of the family. It is important that these
questions be answered immediately in order that the access to information and protection
of privacy entitlements of young persons and their families are respected. At no time in
our society is it acceptable to ignore the individual’s right to access his/her personal
information and to have such information kept private.

Parental Rights

Similarly, the rights of parents have the potential to be usurped in this Act. The Youth
Drug Detoxification and Stabilization Act allows for an individual with a “close personal
relationship” to initiate the process of involuntary confinement.

The Government has contended that the Act was in response to parental concern:

“...citizens of the Province of Saskatchewan humbly praying that your Honourable
Assembly may be pleased to cause the Government to implement a strategy that will deal

with crystal methamphetamine education, prevention, enforcement and treatment™,

Nevertheless, the Act itself states something significantly different. Nowhere in the Act,
or its corresponding Regulations, is a “close personal relationship” defined.
Consequently, one must ask — who are these people? Can a coach, teacher, religious
minister, concerned neighbour or a disgruntled ex-partner involved in a custody dispute
initiate the involuntary confinement of the young person? What does that do to the
reputation of the family, parents or in the case of a custody dispute, the reputation of the
single parent? The problem is exacerbated when combined with the ‘reverse onus’
previously discussed. As Children’s Advocate, | do not find it acceptable that such broad
language can be used to initiate such intrusive measures that violate the most
fundamental of individual rights we enjoy within our society.

I find it equally unlikely that parents envisioned this type of legislation when they were
calling for the Government to initiate a program of treatment for addicted youth.

Is The Youth Drug Detoxification and Stabilization Act directed at treatment?

The Children’s Advocate Office contracted independent internal research to help us
better understand addiction treatment programs for youth. This research included a
comprehensive review and analysis of the literature and expert discussion related to youth
addiction treatment programming. There were a number of key principles identified as
being important to effective practice in order to prevent and reduce harm from substance
abuse for youth. In part, these included*:

® Legislative Assembly of Saskatchewan. (2005, March 24). Debates and Proceedings. Saskatchewan
Hansard, Vol 80. p.2. Regina, SK: Author.

4Roberts, G., MccCall, D., Stevens-Lavigne, A., Anderson, J., Paglia, A., Bollenbach, S.,
Wiebe, J., & Gliksman, L. (2001). Preventing substance use problems among



Build a strong framework

Strive for accountability

Understand and involve young people
Create an effective process

In this research, it is noted that these principles can be used to create or evaluate
programs, but they must be youth based, and not adult based. Additionally, one of the
most significant factors is that programming for youth needs to be long term and
sustainable and is not a “short term fix”.

While not experts in the addictions field, as Saskatchewan’s Children Advocate, it causes
me great concern that the infrastructure needed to address the treatment of youth
addiction does not appear to be in place, nor linked, to support the legislative intent of
this Act.

Position of the Government at the time of Proclamation of The Youth Drug
Detoxification and Stabilization Act

As quoted in the Hansard’s on page 891, March 30, 2006, the Minster responsible, the
Hon. Graham Addley is quoted as stating to this Assembly in support of proclamation of
the Act:

"...We understand that the rights of the youth in question are of the utmost importance
and will ensure that their rights are protected. We will also keep parents informed of the
process.

...I do not believe that invoking the powers of this Act will be something that parents,
advocates of children’s rights, or the health care system will take lightly. In fact I view it
as a last resort when all other options have failed. We are confident that, in most cases,
other available options for detoxification and stabilization will be successful. All other
avenues will be pursued before authorizing that a youth will be apprehended against his
or her will.

As we move forward to implement this legislation, we are breaking new ground. There
are always challenges associated with innovation, but we will continue to work with our
partners in law enforcement, Justice and Community Resources to refine this process. We
will monitor the use of this Act closely, using an evaluation mechanism to determine the
efficacy of the approach. Thus we can assess what steps we need to take in the future."

young people: A compendium of best practices. Ottawa: Health Canada.
Available online at http://www.cds-sca.com.

® Legislative Assembly of Saskatchewan. (2006, March 30). Debates and Proceedings. Saskatchewan
Hansard, N.S. Vol. XLVIII. No.31A p.891. Regina, SK: Author.



I believe this quotation underscores the serious deficiencies associated with this Act. Not
only does this Act not speak to treatment, the proclamation of this Act seems to condone
the notion that it is “okay” to experiment with the lives of young persons. That it is
“okay” to adversely affect their future and the future reputation of their parents for the
“greater good”. But, it begs the question, “What is the greater good?” With no direct
link to treatment; no process for case management; serious infringement on the individual
rights of young persons and their parents; reliance on non-specialist physicians to write
community orders; expanded authority of police; and, the potential interference by yet
undefined persons with a “close personal relationship” to the young person, — what
positive outcomes will there be?

If treatment is the desired outcome of this legislation, it falls far short of its goal. If
treatment was the objective, the infrastructure required to support such a goal is not in
place in this province, nor is the segway from detoxification to treatment included in this
Act. However, | will leave it for more experienced persons in the addictions field to
provide their comments regarding that aspect.

The issues associated with the infringement of individual rights are serious enough to
justify a series of immediate amendments to this legislation. In this regard, | do not think
it is appropriate to sit back and experiment with these vulnerable young persons and then
assess what steps need to be taken in the future - my view is that corrective action needs
to be taken immediately.

Summary

Children’s rights are not well known. Consequently, they are frequently misunderstood.
Children need protecting and safeguarding until they acquire the maturity and resilience
to handle life on their own. Parents are on the front lines of protecting their children and,
as a society, we must support them. The UN CRC fully supports parents and legal
guardians as having primary responsibility for child rearing. Further, it directs
Government to support them in these responsibilities.

In the event that parents are unable to protect or safeguard the interests of their children,
the UN CRC sets out the child’s right to be protected from all forms of physical or mental
injury, abuse, neglect or maltreatment. This includes protecting children from the illicit
use of drugs. One of the ways that society can protect children is through legislation.
However, laws are never enough to protect and safeguard every child. Children need to
have services readily accessible and available to them before their situation deteriorates
to a point where intrusive intervention, like that seen in this Act, is required to ensure
their safety.

As Children’s Advocate, | believe that there is a strong obligation on the part of the
Saskatchewan Government to uphold the spirit and intent of the United Nations
Convention on the Rights of the Child since Canada, including the Province of
Saskatchewan, became a signatory to the UN CRC in 1991. This commitment must
extend to all pieces of legislation the Government passes that affect the lives of children.



I also understand the plea of parents to be able to rescue their children from the
devastating grip of an addiction. The challenge is balancing the child’s right to
protection from harm, with the right to fair treatment. As Children’s Advocate, | believe
achieving this balance is not only possible but also absolutely necessary. However, | find
that this balance has not been achieved in The Youth Drug Detoxification and
Stabilization Act and, more importantly, this legislation as presently worded, is a
violation of the rights of children.

It is the right of all children, and indeed all people, to receive fair treatment from
Government. It is with the deepest respect and commitment to the principles of our
democracy that | have presented this Special Report and corresponding recommendations
for amendments to The Youth Drug Detoxification and Stabilization Act for consideration
by the Saskatchewan Legislature.

Recommendations

As the Children’s Advocate for Saskatchewan, | have been both patient and respectful of
the legislative process used to pass and proclaim this piece of legislation. But, at every
conceivable point of intervention, | have expressed formally, serious reservations and
concerns regarding this Act and its implications for Saskatchewan young persons and
their families. Additionally, I called for Public Hearings and requested an opportunity, as
an Independent Legislative Officer, to make a formal submission to the Standing
Committee on Human Services when the legislation in question was in its formative stage
as Bill 27. Both of these requests were declined.

As such, it is my duty and obligation pursuant to Section 30.1(3) of The Ombudsman and
Children’s Advocate Act, to bring forward the following recommendations to this
Assembly.

Therefore, in keeping with the Government’s commitments, as referenced within each
recommendation where applicable, the Children’s Advocate respectfully makes the
following recommendations requesting amendments to The Youth Drug Detoxification
and Stabilization Act to be enacted in the 2006 spring session, or alternatively as soon as
practicable thereafter:

1. That an explicit statement be provided of the underlying purpose(s)
of this Act in a Preamble, or alternatively a Statement of Purpose
provision, stipulating that: (a) the intent of this Act is to balance the
need of young persons for protection and safety where they may be
at risk of serious harm with their entitlement to have all of their
fundamental human rights, as set out in the United Nations
Convention on the Rights of the Child, and their rights to procedural
fairness respected at all times; (b) this Act shall be treated as having
a health-related and not a criminal law focus; (c) more intrusive
measures shall only be used where less intrusive ones would be



insufficient; and (d) any period of involuntary detention shall be
limited to the shortest appropriate period of time; [CAO.SYS.06 (06)]

That all young persons, who are apprehended pursuant to this Act,
be provided with legal counsel at the point of apprehension, rather
than at the completion of the assessment process, at no cost to the
young person or family, and with sufficient information as to that
right without delay; [CAO.SYS.07 (06)]

That all young persons, who are subject to this Act, be automatically
informed of their right to access legal counsel, the official
representative and the Children’s Advocate, without first having to
request such information; [CAO.SYS.08 (06)]

That all young persons, who are subject to this Act, be given
automatic access to the warrant of apprehension and the sworn
information in support of that warrant, so that they will have full and
fair written disclosure of the grounds for the apprehension, without
being subject to an “onus reversal” and first having to request such
information; [CA0.SYS.09 (06)]

That all post-apprehension hearings occur automatically, with the
Government assuming the onus of proof throughout, rather than
there being an “onus reversal” imposed upon all young persons, who
are subject to this Act and who may be in crisis and acting in some
diminished capacity; [CAO.SYS.10 (06)]

That all young persons, who are subject to this Act, be given the
right to participate in any process or procedure, which may result in
decisions being made about them under this Act; [CAO.SYS.11 (06)]

That all young persons, who are subject to this Act, be provided with
a “youth worker” immediately upon detention, and that the
qualifications and duties of that position be defined, so as to include
training and experience in both addictions counselling and in acting
as a case manager with the capacity to coordinate a broad range of
services on behalf of those young persons impacted by this Act;
[cAO.SYS.12 (06)]

That a mandatory child protection assessment be completed to
protect the safety of all young persons in those circumstances where
they are subject to a community order pursuant to this Act;
[CAO.SYS.13 (06)]

That the concerns raised by Saskatchewan’s Information and
Privacy Commissioner, as outlined in his Special Report to the



10.

11.

12.

Saskatchewan Legislative Assembly on March 22, 2006 be
addressed; [CAO.SYS.14 (06)]

That there be a comprehensive evaluation of the impact of this Act
upon a statistically representative sample of young persons, who are
subject to this Act, and that this information be provided to the
Children’s Advocate Office on a regular basis; [CAO.SYS.15 (06)]

That all young persons, who are subject to this Act, be protected
from being prosecuted for non-compliance with orders made under
this Act. [CA0.SYS.16 (06)] and,

That this Special Report be referred to the Standing Committee on
Human Services for further consideration to ensure fairness and
respect for the principles of natural justice; and, that the rights of
children and young persons of this province are respected and
protected.[CAO.SYS.17 (06)]
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Children's Advacate
314 250 Sseel Eos
Sas<aloor. Saskatch
Phoneg: [206) 933-67
e (306) B3

The Fasharcisman
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Movember 24, 2005

Hon. Graham Addley, Minister FILE COPY

Healthy Living Senvces
Roam 204, Legis'ative Building
Regina, Saskatchewan 545 0B3

Fax (306) 798-0264
Dear Minister Addley:

Re: Proposal for Amendments to Bill 27:
The Youth Drug Defoxification and Stabilization Act

A) BACKGROUND

The Children's Advocate Office (CAD) has been monloring the govemment's initiatives
ta develop a8 comprehensive plan to address addiction and substance abuse issues in
Saskatchewan. As you will recall, on April 28, 2005, the CAOQ wrote to you encouraging
youth voice in the consultation process refared to in Healthy Choices in & Healthy
Communify: A Report on Suhstance Abuse, Prevention and Trealment Services In
Saskatchewan (Report). Incorporating youth voice is a fundamental principle of all work
condusted by the CAO. In accordance with Article 12 of the Unifed Nafions Convention
on fhe Rights of the Child (UN CRC), Saskatchewan youth are to be provided with an
opportunity to express their views in matters concerning them.

In June 2005, the CAO met with Minister Crofford and expressed supoort for the
discussion regarding youth addictions being grounded by the UN CRC and reinforced
tha principle that the implementation of anz right was inlerdependent on respecting all
rights. The challenge of balancing a child’s right to protection from harm with his or her
right to fair treatment was noted. We impressed upon the Minister and subsaquently the
working grouo that governments must recognize that children under 18 are subjects of
rights and responsibilities and not just objects of concarn. They are holders of rights
and thase rights must be safeguarded.

In addition, a merber of my staff and | had a meeting about two manths ago with
representalives of the Department of Corrections and Public Safety and the Department
of Health with respact to this topic.
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Hon. Grabam Addiey, Minister
FPage 2
Nevermber 24, 2005 . o N

Whilz acknowledging and appreciating tha discussiens described above, Lhers fave
kean ng recent consultations with this Ofics, which may have provided us witk tha
ppportunity to identify the procedural safeguards for children and youth,

B) REQUEST

In light of aur many conaerns. which will ke addressed in this communication, lam
recommending & number of amendments to Bill 27 o address the problems =at out
herein. |intend to write to Ms. Judy Juner, Chair of the Standing Cornmittes on Human
Services with a copy to M. Elhard, Deputy Chair, setting oot my corcerns, |will also be
requesting an appartunity to make an oral presentatiore.

| am concarned gbout the Bill moving throogh the Houss witaout sufficient considaration
of our gancems, anly o find that the legislaticn, onee enacted, results inmuch time,
effort, 2nd eost being expended while the appelfate courts cansider the arguments of a
young persen's counsel as to the constitutionality of the legislation pursuant to the
Cenadian Charter of Rights and Freedoms.

C) ADVISORY FUNCTION PURSUANT TO THE OMBUDSAMAN AND
CHILDREN'S ADVOCATE AGT

| ap wrikng this cormmunication in acterdancs with Section 12,6 (3)(b) of The
Cimbudsman and Chifdren's Advocale Act, whick states that | may advize any Minister
on any matter sefating ta the inlerests and well being of children. The propossd Youth
Drug Detoxification and Stabilization Act is legislation that affects the irterests and well
keing of children, and &s the Children's Advocate far Saskatchewan, | feel it is my duty
and obligation to idenlify lhe procedural safeguards that appear abaent from

this rew kegistation and the corresponding viclation of the fundamental sights of the
shildren and yeuth, whe may be caught by this preposed new legislative ragime,

o) YOUTH ADDICTIONS AS LARGER S0OCIAL AND COMMUNITY FROBLEM

| am pleasad that the matter ©f youth addiclions is receiving attertion. There is na
daubt that servicas are required ta assist young persons o address thelr addiction
concerns, but such =ervices ought to be delivered ¢h a consensual basis, wherover
possikle, | must also say that the need for involuntary processes may well be a result of
insufficient community suppart and wervices for young persons and, as the infrastructure
in Saskatchewan develops, my Fope would be that the need for such intresive 4
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Hon. Graham Adedley, hinister
Page 3
Movenber 24, 2003

measure as involundary detexification and stabilization' would become significantly
diminished. | consur with your Rapert, page 118, that l2gislation alore is net sufficient to
acdress the abuse of alcohol and drug abuse in cur society. This is 8 socialissue, and
one that is not restricted to the age group this proposed Act addresses. For legistation
ko gingle cut this group of young parsans, ajed 12 o 17, there is an even greater
ohligation an the part of govemment to provide additionad progedural safeguards or
protecticns to these young peaple having regard fo their valnembility and age limiting
capacity.

E} ROLE OF UN GCRC AND PROCEDURAL FAIRNESS

| am a streng advogate for the propesition that any legistation, pohey or program,
created by govermment on behalf of young persons. cught ke include an explicit
reference to the UW CRC. |0 this context, | would recommend a preamble or
declaration of pringiples. wrich andarses the UN CRC and the commitment tg ‘tha least
intrusive reasure’ prnciple. Far instance, Aicle 17(b} stipulates that "no child =hall be
deprived of his or her liberty unlawfully or arbitrarily” and speaks ko any loss of licerty
biairg "the measura of last resort and for the shorlest appropriate period of Lime.™ A
preamble might also aid in the interpretation of such epen-ended desariptars a8
'sevara’ 'serjous’ and ‘substantial’.

The praposed Aot leads one Fom the least intrusiva option of veluntary stabilization and
detoxification through ta a deprivation of libarty. When liberty of he persor is af stake,
the Canadian Charderof Rights ard Freedoms demands procedural safeguards. Far
example. i1 the case ot ihe Gueen and Director of Chit! Welfare v. LB, ef &f, Judge
Jordan of {he &lbera Provincial Court foand that the Shiloren invelved i Prostittilion
Act violated sections 7, 8 and © of the Charter because of the aosence of the kind of
procedural safeguards that are markedly absent frarm Bill 27, At page 11 of har
Reascons. Judgs Jordan states as follows:

"It iz nat fhe Jack of nofice, whick offands the principles of fundarmental fustice. [
iz the fack of & procadural systam, which would allow egchr ang avery ane of ihe
chifrer o appear before a Judgs, with ihe assisfance of counsdl, to participgte
in aty advarsanial process where ihey can challange tha Direcfor's evidence [in
this case physician] and pregsant e clh sivigencs,

Tha emengent nature of ihe apprefension process, which was descabed in tha
eridence doas not demand the draconian atenuation of procedor sl sglfeguands it

tha Aot "
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In addition, Aflicla 37 () of the UN CRO expreszes the followeng funda mentai
antithemant of all children and youth in this country and I Saskatehewan:

“Every chifd deprived of higs or flar fiberdy shall have the might o prompt access to
feqal and alher approgrdate assistance, as well &8s the Mgkt to chalenge the
fegafity of the deprivation of his or her iberty before g couwd or gther compoton,
independent and impartial authogty. and to 3 prompt dscision en any such
solion.™

In wisw of thasz limits on gevernment autharty 1would suggest that the apprahansion
process sat out in this proposed At offends the panciples of fundamental justce. More
particularty, subsequent to apprahension, there is no opportonity far the youth to
respond to allagations betore a Judge. If we compare this legislalion with ‘shew cause’
heatings in child welfare proceedings or bail hearings in the eriminal process, the lack of
due process iz immediately apparent. 10 this regard, although thera are appeai
mechaniama I the Bill they occur gt ehe back and of the process. | would sugpest that
it iz patently urfair for the young persan ta have to bear the responsibilty of requasting
an appeal t7 the review panel, with the accormpanying ‘reverse onus of proof’ resting
srjuaraly on the shoulders of the young person. Instead. this post-apprehension court
hearing shauld oocur as @ matter of rigat, with the gevernment having the envs of progt
throughout, rather than Lhe youth in guestion.

F) LEGAL REPRESENTATION

There is a concam abaut the timing and availabilty of appropnate .egal representalion
far the young parsen, The proposed Act doas not stipulate how the legal representation
will be activated and ie not even referred o until the review panel stage. The

yourng person is entitled to access counsel righl Tiom the peint of apprehension. In
addition, if this kind of representation is not clearly on the lzgal sid menu of services,
then the reference Lo legal counsel ig mora illugory than eal.

G)  RIGHT TO BE INFORMED

The first step in procedural fairmess or the principles of natural justice is the rdght to be
inforrred. The young persor s right te be infermed appears to he compromised at
various stages in the admission, dewention and appeal processes confainged in this
legislatian.

L
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| arn proposing an amendment trat would provide that, al he very outsel, priar (o
assessment, the youth is explicitly apprised of his ar her righl to aceess lagal counsel,
the official ‘epresentative and the Children’s Advocate. As well, aveh prior to any
assessmant, the young persen is entitled lo an zulomalic right to obtain the warrar! and
the swern infarmation in suppert of that warant. so that he or she will have fair and
reasonable disclosure of the grounds for the apprehension, Sacticn B of the proposed
Arct places the anus on e young parson to request a copy of the decumentation being
sought, when, in fact. this is an uafair 'reverse onus' and the .nformation ought to be
prowided te him or her autormatically.

H) RIGHT TO YOUTH VQICE

Youth have a right b particizate in any procedure or degisign baing made about themn.
The proposed Act pravides For no youth voice or participation until the review pane is
convenad and at this lima they are not allowed to challenge the legitimacy of the
originating apprzhension. As well, subsequent to apprehension, there is no opparunity
far the youth to respond to allegations before a Judge. As previously menlioned, if we
apmpare thig legislation with shaw case hearings in child walfara progeedings or bail
hearngs in the criminal process, it is evident that the procedural protections are
serigusly deficient.

1} LACK OF CASE MANAGEMENT

Therz is ne identified ¢ase manager or advocaie for the young person diing the
detaxification and stabilization process. The youth 15 not representad at the heanng,
which, in addittan to being adm.nistratively unfair, begs the question of who will be
respensible far managing the voung person's asscssment by the physicians. fthe
detoxification mider does not proceed bacause two physicians are net in g restmnant o0
the sevearity of the situation, is the youth provided with any community based supports,
and if 36, who will manage the young persan’s utilization of these supperts?

J) EXPANDED AUTHCGRITY
It is concerning that police officers are provided with the same autharity 2s a Judge, to

cause a child ko be apprehended, without the benefit of prozedural =afequards and
judicial training As wall. physicians - who are not necessarily psychialrists - are

.5



Hon. Graham Addley, Minlster
Page B
Noayernbar 24, 2005

pravided with Ihe exprass autherity to issue community orders, which are tantamownt o
probation crders and require a level of judgement and professional developmert
generally resanved for Judges,

K} EFFECTS OF NON-COMPLIANCE WITH ORDERS

i am concerned about any potental criminal consegquances, which may resolt from any
actz of non-compliance on the part of the young person, wha may breach a communizy
ar detoxification order. This is not addressed in tke proposed Act, Given that there is
no fudicial slanding' attaches to the issuance of thesa arders, which are made by
physieians, it wouls be unfalr for criminal ganctions {o apply. In addition, is there any
expestation that the young person woltd he apprehanded for another 33-45 days? Tnis
walld he an abuse of pracess and the maximom time limits set oot in the proposed Act.

L} CHILD PROTECTION SONCERNS

Where community orders are made, there is no mandatary child protection assessment
te ensure that the youth is safe in the hame i whish he or she is expected o reside, |
am concernad about the possibility of violence erunting whers the parent has initiatad
the invalunlary stakillzaton process for the young persan now residing in his or her
hcaere.

M} CONSULTATION WITH YOUNG PERSONE

Curing the summrer of 2005, tye Children's Advecate Offfce met with 36 young paople
with diverse backgrounds and experences, including young people who have
experence with detention centres, and addictions service. young parents, yeuth
atterding schoot and athers in the warkforcs.

Although the 3€ youlk we spoke te did not forward any founal recemmendaticns, tiey
identified many iszues, sonserns, and suggestions that are worthy of considaration by
Saskatchewan's degision makera, Some of thesa observat’'ons ard voiges would
appear to suppert the following:

1} Any gecure care systemn nesds to be ressrved for the most severe caces and
should respect the principle of procedural fairness:

2} The problem of addiolions is not simply 3 youth issue; and

3] The focus on youth addictions diminishes the conpern expressed about the
axoessive use of alcahal by adults.

AT




Han. Graham Addley, #inistar
Paga ¥

Movember 24, 2005

i attach this report, which = posted on the CAD website al wiww, saskeao.La, kor your
perusal.

Thank you Foi youwr consideratisn of thesa importtant matters.

Please contaet me if you have any questicns about the conlents of this cammunication
as well as the attached document. | look forward to receivirg your résponse and
identification of your intendad course of action at your eatiest opportunity.

SBincerely,

B

Marin M. Bernstein, B4, LL.B., LL.M,
Children's Advocate
Proveince of Saskatcheawan

MMB/cCs
Attachrment




Appendix B



Children’'s Adwvocate

Ths 'l_::lll-. ARNEN .':'\-IE-.-'!1'E".‘!|’EI el
Saskatonr. Sasxaln: TK 2HE
Fricre: [306)
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Movember 25, 2005

Ms. Judy Junor

Chairperson
Standing Committee on Human Services FILE COPY

Legislative Building
Regira, Saskatchewzn 545 0B3

Fax: (308) 787-0408
Dear Ms. Junor:

Re: Preposal for Amendments to Bill 27:
The Youth Drug Detoxification and Stabilization Act

A) BACKGROUND

The Children's Advocate Office {CAD) advocates with children, youth and their natural
advocates to ensure that the interests and well-being of children and youth are
respected and valued. The CAC has been monitoring the government's initiative to
develop a comprehensive plan to address addiction and substance abuse issues in
Saskatchewan.

In expectation that the above-mentioned Bill will be forwarded to the Standing
Committee on Hurman Services, | am raising a number of concerns with respect to the
proposed Youth Drug Detfoxification and Stabilization Act. ['Act) | appreciate that a
concerted effort has been made to balance a child's right to protection from harm with
his or her right to fair treatment. However, it must be recognized that children under 18
are subjects of rights and responsibilities and not just objects of concern. They are
holders of rights and these rights must be safeguarded. As Children's Advocate, | feel it
is my duty and ohligation to identify the procedural safeguards that appear absent from
this naw legislation and the comresponding violation of the fundamental rahts of the
children and youth, who may be caught by this proposed new legislative regime.

E) REQUEST

| am concerned about the Bill moving through the House without sufficient consideration
being given to aur concerns, only to find later tha: the legislation, once enacted, results
in much time, effort, and cost baing expended while the appellate courts consider the
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arguments of a yaung person’s counsef as ko the constitutionality of the legisktion
pusuant to the Canadian Charter of Rights and Freedoms.

Tharefare, | am recommanding a number of amendments to the propesed Aci to
address the problems set aut in this communization, | am alzo requesling an
cpportunity to make an oral presentation at the Commilies's convenience.

C}  YOUTH ADDICTIONS AS LARGER SGCIAL AND COMMUNITY PROBLEM

I am pleased thal the matter of youth addictions is receiving atlention. There is no
daubt that services are required to assist young parsons (o addrass their addiction
cancerns, but such servicas ought to be deliversd on a consensual basis, wheraver
possible. Fmust alsa say that the need for nvoluntary processes may well be a resull of
insufficient community support and senvices for young persons. As the [nfrastiuctire ia
Saskatchewan develops. my hope would be that the need for such intrusive a8 moazure
as 'involuatary detoxificalion and stakilization' would bacome significantly d.minished.
We coreur with the suggestion in the Addley report, Haalthy Choices in & Heafthy
Community: A FReport on Subhstance Abuge. Pravention and Treatment Services i
Saskatchawan, that legislalion alung is not sufficient to address the abusa of alcobal
and drLg abuse in gur scoiety. This is a social issue, and one that is not restricted to
the age goup this proposed Act addresses. For legislation to eingle out this group of
young persons, aged 12 tu 17, there is an evan greater obligation on the part at
government fo provide additional procedural safeguards o protections o thesa young
people, having ragard to their vulnerability and age limiting capacity.

1] ROLE OF UN CRC AND PROCEDURAL FAIRNESS

| arm a strong advouake for the propasitien that any leg slaticn, pelicy or program,
created by govemment on behalf of young persons include an explicit reference bo the
UN CRC. In this context, | am recommending a preamble or declaration of principles
that endarses the Unded Matiors Converttions on the Righfs of the Chid {UN TRC)
commitment ko 'tha laast intrusive maasure’ principla. For instarce, Article 3¥(b)
stipulates that “no chitd shall ke deprived of his or her lberty Unlawfully or arbitrarily”
and speaks to any loss of libery being 'the measure of last resort and for the shortest
apprapriate period of me.” A preamhble might alss aid in ihe interpretation of such apen-
ended desariptors as 'sovere’, 'serogs’ and ‘substantial’
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The prepossd Ac! leads one from the least intusive option of voluntary slabilization and
detaxification thrcugh to a deprivation of fiberty, When liberty of the person is al stake,
the Canagian Chartor of Fights and Freedoms demands procedura safenguards. Far
exampla, in the caze of The Quesn artd Diractor of Child Walfare v, K 8. ot 2, Judge
Jordan of thae Albera Provincial Court fourd that the Chifdres frmvalved in Prostifution
Actviolated sections 7, § and 9 of the Chartar because of the ahsence of the kind of
prosedural safeguards that are markedly absent from the proposed Acl. At page 11 of
her Reasons, Judge Jordar states as follows:

“it is rof the fack of notice, which offerds Me principles of fundamental justice. It
is th lack of & procedural systern, which would allow each and every ong of ihe
children fo appear belore a Judge, with the assisiance of counsel, fa participale
in &n adversarial process whera ithay can challenge the Director's evidence fint
ihis sage physician and pregent deir own evidence,

The emergant nalure of the apprerension process, wiich vias dascrbed v e
evidenca does nof demand the draconien attenualion of procedural safaguards Jn
fire Act "

In addition, Aticla 37{d) of the UN CRC expresses the fellowing fundarmantal
entitlamant of all children and yauth in this eeuntry and in Saskatchewan:

“Every chitd deprived of his or har iiady shall have the righ! (v promg geeess o
fegal and othet appropriate assiztance, a5 veell &s e Hght to ehailenga the
fegalfy of the donnvation of his or her iberty bafore a court or offiar compe tet,
indapendent and impartial avihorly, ard o a grompt decision o0 any such

action.”

In vienw of theas limits on gowarnment authority, | would suggest that the apprehbension
process set aut in Lhis proposed Ao offends the princples of fundamestal justce, Morg
particularly, subsequent ta apprehensian, there is ne epportunity for the youth to
respond Lo allegalions before a Judge. Hwe compare this legisiation with 'show cauze’
hearings in child welfare proceedings or bail hearings in the criminal process, the lack of
dua process 1s immediately apparent. In this regard, although thare are appeal
mechanisms in the propased Ack thoy occur as the back end of the procese. would
suggest that it is patently unfair for the young pemon o kave ta bea- the responsibility of
requesting an appeal to the review panel, with the accompanying ‘reverse onus of proaf
resting squarely on tha ghoulders of the young person. Inskzad, this post-apprehenzion
count hearing shouw'd occur as a matler of right, with the govemment having the onus of
proof throughout, rather than the yauth in gquestion.

-
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E} LEGAL REPRESEMTATION

There it 8 concenn about the timing and availability of appropriate legal reprezentation
for the young person. The proposed Ac! does not stipdlate haw Lhe legal representation
will be setivated and is not even referred to unli Lhe review panel stage. The

young person i enbtled to access counsel right from the potnt of apprehensicn. o
additian, if this kind of representation is not ¢learly on the legal aid meru of services,
then the reference to legal counsel is more ilusary than real.

F) RIGHT TC BE INFORMELD

The first step in procedural fairncss or the principles of natural justics is the night b be
infarmed. The young person's rght to be informed appears to be compromised at
various stages in tha admission, detentlon and appea! processes cantained in this
legizlation.

| am praposing an amendment that would pravide that, at the very outset, prior to
asgezsment, the youth js explicitly apprised of his or her right to access lagal counzel.
the official repesantative and the Children's Advocate. As wall, even prior to any
assessmant, the young persan is entited to an automatic right to obtain the warrant and
the sworn infommation [ suppan of that warrant, =0 that he or she will have fair and
reasonabio disclosure of the grounds for the apprehensicn. Sectian 3 of the proposed
Act ptaces the onus on the young person to request a copy of the documentaiion beirg
sought, when, in fact. this is an unfair reverse cnus' and the infermation ought ta be
previded to him or her autematically.

5)  RIGHT TO YOUTH VOICE

¥outn have a rght to participats in any procedure or decision being made abaut them.
The propesed Act provides far no youth voice or participation until the review panel is
cornwened and at this time they are not allowsd o challenge the legitimacy of the
originating apprehansion. As well, sussequent 1o apprehansion. thers is no spparunity
for the youth to respond to allagations before a Judge. As previously mentioned, if we
compare thiz legistation wilh show case hearings in child welfare procesdings or badl
hearings in the erimingl process, it is avident that the precedural prctestions are
sariously defidient.
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H) LACK OF CASE MANAGEMENT

There is no identified cazse manager or advoca’s for e young person during the
detoxification and stabilization process. The youth is not represented at ke hearing,
which, in addition to being adm nistratively unfair, kegs the questicn of who wi'l be
respongible for managing the yelung person's assessment by the physicians, If the
detoxificalion order does not procaed ecausa two physicians ara not in agregment on
the severiy of the situation, is the youth provided with any community Eased supports
and if 30, who will manage the young pe=cn's utilization of Ihese =upports?

] EXPANDED AUTHORITY

It iz cencerning that police officers are provided with the same authorily 35 a Judge,
cause a child ta bz apprehended, withaut the benedt of procedunal safeguards and
‘udicial trainfng. As well, physickars — who arg not necessarily peychiatrists - ara
provided with the pxnTeas authority be iesue community orders, whicn are Bantamount te
probation orders and require a level of judgment and professional devekprenl
generally ressmied for Judges.

J} EFFECTS OF NON-COMFLIANCE WITH ORDERS

| armn concerned ahout any patential chminal conseguances, which may resalt from any
acts of non-compliance on the part of the young person, whe may breach a cormmun ity
or detaxification order. This is not addressad in the proposed Aok, Given that therg is
no ‘judiciai standing’ attached to the issuance of these orders, which are made by
physicians, I: would be unfair fo- crim'nal ganciions to apply. In addition, is fare any
execlation that the young person would hae apprehandad for anather 20-45 days? | his
welld be an zbuze of process and the maximum time limits set out In the propossd Act.

K] CHILD PROTECTION CONCERNS

Where community orders are made, there is 1o mandatory child protection assessment
to enzure that the youth is safe in the home inwhich he or she iz expectad to resids, |
am conoerred about the possibility of vidlence enupting where ihe parent has iniliated
the Involuntary stabilization process far the young perscen now resicing in his or her
Home
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L} CONSULTATION WITH YOLUNG PEREONS

During the summer of 20435, the Chi'dren's Advocate Office met with 38 young pecale
with diverse backgrounds and expenarces, including young pecple who have
expariencs with detention cantees, and addistions serviee, young parents, youth
aktending schooi and others in the workfarce.

Although the 35 youth we spoke to did not forward any formal recommendations. they
identfied many issuds, concams, and sugoesticns that ara worthy of considerabion by
Saskalchewan's decision makers. Sce of these chsenvations and vaices would
appsar to support the foilowing:

1 Any sacure care system needs o be reserved for the most severs cases and
shauld respect the principle of procedural fairness,

2} The problam of addicticns is net simply a youth :esua; and

3} The facus on youth addictions dim.nishes the concern expressed about the
excessive use of alcohol by adults.

| attach this report. which is posted an the CAD website at wwid Saskean.ca, far yaur
perusat,

Thank you for your considaration af these important mattars.

Please contact me if you have any guestions about the cantents of this communication
as well as the attached document. tlook forward to hearing from the Commitee at your
sarliezt convenience.

Sinceraly.

Wl
)

. - P )
J et .-'?:E . {{_‘re,-r_..\_.,\;"flﬂ-z.-m-,

Marvin M. Bemslein, BA,, LL.E, LL.I.
Childran s Advocate

Fravincs of Saskatchewan

MiBlccs

Attachment

C. Wayne Elhard, Deputy Chair, Standing Corrmittee on Human Services
Ifia Lang. Cammittes Clak, Standing Commrittee on Hurnan Services




Appendix C

Report on Young Persons Voices on Addiction and Intervention Methods

AVAILABLE ON LINE AT www.saskcao.ca

Link to Young Persons Voices on Addiction and Intervention Methods



